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MALTTER D= Jazcd Corzoratlion

DIGEST:
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1. Decision to procure certain branc name, com-
ponents as part of system based on need for
standardization of ammunition-related equip-
ment is reasonable and not overstatnment of
minimum needs. ’

. < A T e )

2. Prdvisiéns‘of Public Law 95-~507, such as those
providing for waiver of bonding requirements,
~pertain only to "8(a) subcontracting" acti-
vities of the Small Business Administration
and are not applicable to small business
set-a51des by procuring agencies.

3. Agency derermlnatlon ‘to procure nine systems
as package‘rather than through separatu pro-
curements for materials and services or
thrcugh a separate procurement for each system
'is matter primarily within agency discretion
‘and will not be disturbed unless protester
proves decision was unceasonable.

4, IFB for total small business set-aside may
specify component parts identified by brand
‘name to large business manufacturers, so long
‘as small business will make a significant
contribution to manufacture of the end item.
Small Business Act is not violated by speci-
fying large business components.

Jazco Corporatlon {Jazco), a‘miﬁori £y controlled
small business enterprise, protests.TFB No. DAAG 49~
79-B-0041, issued by the Tooele Army Depot. The IFB
calls for the fabrication and installation of air
pollution control systems (systems), connection of the
systems to existing explosive waste 1incinerators and
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start up support for the 1n cinerators and the vvranenz,
The IFR designites the crocurerens s 3 £rzal zoal)

business sec—aside.

. The protester raises.a number of objections,
directed in large measure to the specifications and
their impact on small business firms. Each objection
will be dealt with in turn; our decision denies each
basis for protest.

« 1 The central issne,,as we see it, is- Jazco's ob-
jection’ to the RAemy's ! specxfylng severallbrand name
components for the systems. Jazco, d supplier of similar

"cowponents, alleges»that the épecxflcation by ‘brand name

of a competitor's products previented it from bidding

as ageneral contractor. We have concluded that the
specification of brand name components was prover because
of. the need for standardization of ammunition~related
eguipment.

' et e VA
SRR Generalf ,ﬁsﬁ%01ficatlonsﬁﬁﬁst bedéﬁpreuézd in terms
ofﬁthe sallent phyq1cal "and ° functlonalgcharacterlstlcs
ﬁécessary to' meet{the Government's mlnimum needs. This
1ﬁ§ures maxlmum competltlon 1n procuremnnt. Defenbu
Acquxsxtlon Regulatzon (DAR);: 1—1206 1 41976 ed. }¥. Wherz
appropriate, the: Government*ﬁay de51gnate an 1tem§ab
“brand name or ‘égual’. (DAR0£§1206 2 (1976 ed. }) and
in 'some” inbtances, procuremggt of onlyﬁq&brand namgg
item.will be, necessary, Herei.the. systems belng Ppro~
cured .were-not brand name 1tems*wh1ch would restrlct

atié*procurement to"a sols scurce of supply, but certain

brand name components were. requ1red.s In such c¢ircum-
stances, many firms are eligible to compete, limited as
they are by all spec*flcatlons to what they could furnish.
In reviewing this matter we will consider whéther or

not this procurement was unduly restrictive of compe-
tition. B~165555, January 24, 1969.

z. .The Army points out that the present desxgn and
components wer2 established and tested in a competitivealy
procured pilot system. The solicitation for the pilot
project contained no specification of brand name com-
ponents, and Jazco could have participated in-the pilot
project. It did not elect to do so, and its current
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sitvation is at least partly due to this fact. In addition,
at present there are nine or more systems in existence

at a number of !ncations. The Army lhias stated its reasons
foor ¢ . ‘rifying cerxtain brand name components as rfollows:

“a To maintain replacement stock levels for
fewer models of equipment.

"b. To maintain 'drawings and records that
are applicable to all installations
without having to note that some depots
have different models of equipment.

"c. Fabrication of components is 3implified
when working with conly one set of
drawings.

. . i
"d. When making modifications or revisions
to the design, we can standardiza much
easiar, knowlng that all systams are
ldenulcal.

"e. The‘job of fleld technical support and
training of cperators is more effi-
ciently accomplished when dealing with
identical systems.

"f. Intercommunication between depots or
hetween depots and Tooele Army Depot
are [sic] greatly simplified.

"g, The standardization of all air pollution
control systems is cest effective to the
government."

Additionally, we have been informed that the
equlpment as specified moets state aic avall*v standards
in all states where the systems will be used. 1If
substitutions of critical coumponents were to be made
at this time, the Army states that the equipment would
heve to be retested in each state, causing considerable
agditional expense and delay.
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" The’ protester. on gﬁt other handn argues that the
Army s decicioi not’*o ‘sibstitute” equipment in these
01rcumstances<”only hampers progrﬁss due to undue
regulatlons by the’ agencles.“ However, the protester s
allegations that air,quality regulations are unreason-
able are not’ determinative of the reasonableness of the
Army's decision to observ% thosge regulations or to avoid
the expense of retesting equipment. -
@% o A rw

L The Armyihlsogp01nts toithe éﬁ%ﬁixcment for stand—
ardlzatlon in (DARCQﬂLﬁRegulatio €%§0 -20 as_ a reason for
requlrlng certain brand name’ componentsﬁﬁﬁThisi“equ1re-
nentiwould not rnecessarily {beymet: bgiﬁﬁprd?urem.nt
dc»‘gnatﬁi byxthe briader description "prand’ name ‘or
eCual, " covily thPughusuch a%descrlptxqg‘ﬁf@htghaveag
pcrmltted*Eonsiderat1on¥of*Jazco*equipment,,at~least
one of whlch is; 1dentlcq£§}n§dlmen51on to Lhe specified
brand nnme component. A product deqcriptlonnof brand
name - or’ equal "will¥not. normally%provxdegltems of.,
identlcal"de51gn.“ Bran —Nex Company, ‘Peltronics Divi-
sion;. B-187546, Decemoer 15, 1976, 16-2 CPD 498, Although
the DAR states at 1- 1206 2(b) that’ the ror equal"
descrlptzon may . note thagwlnterchangeabzllty of parts
is required, this'may result in adaptations or modi-
fications of estavlished designs to meet specific .
regquirements. Interthangeablllty and standardlzatlon of
equipment are not co-exten51vc r‘cmcepf:s‘

We have also recognlzed ualqum needs of the m111-
tary., holdlng that brand name’requirements are reatonable
when the items to be procured must fit intg the existing
military supply system aad provide contlnutﬂg logistical
support., Boskton Pneumatics, Inc., B-18%5500, May 27,
1976, 76-1 CPD 345.

Jazco argues that DARCOM regulatlon "50 20 ‘does
not prohlblt the proclirement of a ,Jazco systnm because
it is 'offering the same subcomponents. BY thlS we assume
the protester means that its product llne ls merely
similar to the specifications. Jazco has’ submltted
information that one of its components, a cyclone,
is identical in dimensions to the spec1f1ed brand name
part. Even assumlng that its cyclone is also equal in
quality, there is no demonstration by the protester
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that the other components which itiproposes’ %o substitute
would also be identical to the*specitied ‘brand name
components. Further, Jazco's statement that it oflers the
same component’ parts occurs in the context:;f a letter
which details nunerous design and SpCLlflcathU chanyes
which Jazco would suggest to lmprove the systam. This
makes it impossible to harmcnize Jazco s offer of the

*same subcomponents" with the agency's desire to
standardize the systems.

v On the abOVh bases, i% is apparent that the Army
has not overstated its mlnlmumjneedq in snecifying brand
(hame components .and that ‘this procurement does ‘not un-
ﬂuly restrict wompetition, Furthermore, we note that
the proteste:.guee not allege that it made any "effort
<0 obtain prices ‘or other information from the ‘designated
suppliers. It apneard that Jazco' sxmply chose ‘not to
compete for this procurement based on its own business
judgment. Therefore, we cannot say that Jazco was
precluded from submitting a bid for this procurement.

Addltlonally, the Army adv1ses‘us that, as Jazco
alleges, the first systems dig have”some difficalty
with fires in the baghouse. That. problem was caused
by improper instrumentation in the deactivation furnac-z
and not by defects in the air pollutlon ¢ontrol systemn
or in the baghouse itself, as’alleged by Jazco. The
Army stipulates that it has been completely remedied
at this time. Hence, Jazco's assertions that its design
and component changes would result in reduced fire hazard
do not persuade us that a change in components is warranted
for reasons of safety and efficiency.

The remainder of the protester's requests deal with
matters related to the Small Business Adminlilstration
{SBA), small business set-asides, and minority business
CONCEerns.

Protester requested that "the minority business-
provisions be incorporated “and” 1mplemented by the Army.
The Army reports that it attempted to secure a minority
firm for the contraclk through the SBA's subcontracting
program under section 8{(a) of the Small Business Act,
15 U.8.C. § 637(a) (1976), as amended by Public Law

A o e i
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No. 95—507, 92 Stat. 1757 When the SBA was not ahle-

.to rovide a mlnority £lrm, ,the Army decided to conduct
3 \

ithe procurement as a smallﬂbusiness set-asiae. The IFB
contained the provision in "SAR .7~ -2003 which requests
bidders to idéntify whether they are minority-owned
enterprises. The fact .that no'minority businesses sub-
mitted bids confirms the SBA's initial belief that
mlnority firms were not available to satisfy the Govern-
~ent's requirements as speczfled.

oA

fhe’ protester is” correct in stating that the?con—

tract ‘awarded 'shduld ‘contain a’ clause 0 - the&tffect

i
that?mlnoraty~owned bueinesses ‘be glven maximum con~
slderatlon ton51stent‘v1th efflcientgperformance of .the
contractqln the awardlﬁg of subcontraﬂts.-Publlc Law
No. 195~ ~-503, §-211, 92 StaL 1757,.1767. Howeveqi "that
clause roqulres only that the successful bidder consider
awarding subcontracts to small and minor. tyybus1nes=dc.
By its terms that section’does not regulate an aqencw 3
specification; for a brand name component, nor does it
prevent. a successful bidder's ‘use of specified components
where required to uo so by the IFB. 5

The protester's request that the bondlng prov1elons
be waived as provided in Public Law No. '95-507 is in~
appropriate as this procedure is applicable only in
the context of SBA 8(a) subecontracting. ‘See § 202.

Jazco s flnal ob]ectlons deal w1th the structurlag
of the procurement. The protester‘asserts that the con-
tract should have been divided between materials and
fabrication, or alternatively that each system should
have been contracted for singly. It ic alleged that

'this would facilitate the participation of small busi-

ness.

“1§In cases where proteegﬂrs have urged that f?pro—
curement should have beenidivided 1nto several smaller
procuremen*s,mwe have con51stently held that if jthe
agency S dec151on ko ‘procure on a package basisjis
reasonable, thlsanflce will not interfere. Alden and
Vickers, Inc.; Amlrlcan Laundry -Machinery, 54 Comp. Gen.
445 (1974), 74-2 CPD 303; Ampex Corporation, B-191132,
June 16, 1978, 78-1 CPD 439.
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The fact that four bids were submitted creates a
strong preaumptlon that the procurement was not unduly
restrictice, -- % o0 hardlan 13 on Bhe rroatiitor R prove
thn cun .. . .. Lside from suggesting that small business
would be better served by multiple contracts, Jazco has
not offered any information which warrants questioning
the agency's Judgment. -

,,,,,

bu51ness is. violated ln thLSﬂprocurement because the
=pec1fied ‘brand name components are identified to large
business nanufacturers. However, “a cnrtrﬁe“ award to

a small busxnnss concern ‘under a. sma;b bus'iness eet—
aSLGeﬁls proper, .aeven when some3 work wlll be" performed
by large business: cencerns. 49 Comp. ‘Gen.-, 41 (1969);
Sampson Electrontcs, +Inc., Bw190863,uJPnuary 4, 1978,
78-1 CPD 4 (74 percent of work stbecontracted to large
business); J. & H. Smith Mfg., Co., Inc., B~186303, .
July 14, 1976, 76-2 CPD 45 (majurity of werk subcon-
tracted), and larnge bHusiness manufactured component parts
may be specified in the IFB for a small businesz set-
aside. Kinetic Systems, Inc., B-189146, July 1, 1977,
77-2 CPD 5.

Despite the fac, thﬁhofour ofgseven component «parts
were specified s large busliiess nroducts, the solici-
taticn does not preclude’ performance of a majority of
the work on the contract by small busiriess. Tasks Whlch
could be completed bv. small busxness include obtaining
all other supplies, constriction of support structures,
assembly of the systems, connection to the deactivation
furnace of the explosive waste incinerators and provision
of technical assistance in the start up of both systemns.
It is obvious that these activities constitute a signi-
ficant contribution to the performance reguired under
the solicitation.

The protest is denied.

(53 ke

Doput Comprroller General
aty ~fF Fn 11 i+ 0





